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i OFFICE OF THE ATTORNEY GENERAL OF TEXAS
c‘) AUSTIN

GERALD Co MANN

ArTonnsy SENERAL

Honorable C. J. ¥Wilde
Couaty Auditor
Nueces County
Corpus Christi, Texas

Dear 3ir: Opinion No.
- Ret

»a the &bove stated question,

; » with thanks, reseipt of

the ¢opy of the\ eplpion o thc ourt ot Criminal Appeals in

. No., 21,912, Ex D rte\Sam Carfgon,) wilch wes enclosed in your
lotter. Your lettaer 1w 8 follews:

of iﬁw librarias in eounties of
ants nor mors than 225,000 inhebi-

- Stata, having a population of

o588/ than eighty thousand (80,000) ian-
hahitantc nor more than two huadred and
twanty-rive thousand (285,000) inhabitants,
according to the last prccodins Federa) Cansus,
end in wihich there is looated no court of
Civil Appeals, may, upon an order being made
by thelr Commissioner's Courts for this pur§
$08¢, provide for and maintain a county law’
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library; granting to said Courts sll
aécessary power =snd suthority to mske
this Aot effective; providiang that said
sct shall be cumulative; and declaring
en emergansy. Acte 1l94l. 47th Leg.,
Pe 1315, ch. 389,

"3ince the passage of this Lew there has
been & cuse appesled in Hurris Couaty, styled
Ex parte, seum Cerson, Appellent, No. 51,912.
~180 the opinies on the appenl of the atove
cases regdered by Judge Hawkine under dste of
darch 11, 19042, we enciose herewith copies of
scae,

"In view of the foragoing law and opine
ion, ¢2n Muecas County legally eollset the
Tes of £{1.00 in each eivil and eriminal case
and daporit it to the County law Library Fund
10 be used in the manner provided for in Arti-
¢le 170D the Ravised Civil Statutes 1945
Supplemsnt. Inaspuck as we still sollect this
exount, we would be plasaged to have your ad-
vice reserding same at an early date."

8ince yon h=sve reed end are familiar with the opins
ion of the Court of Z“rimical Appeals in the ix parte Sam Car-
son ¢eage, & copy of whieh you attach %o vour letter, we think
it will not Le neeassary to write here extanalvely la order to
answer your guegtisn, ¥o agree generally with the findings of
the sourt in this easgs, with the prineiples therein discuased
by Judge Beauchaxp end Judge Hewkins and with the ¢vnelusion
stuted by the ocourt both in the original opinion and on the
motion for rehearing, %Ye will rely to s very large extent on
this case &and the authorities therein oited ln giving you this
opinion and in the following discussiocn in compering the Harris
County stetute with the one applieable to Kueces County. We
will sizply rafer to jortions of this cuse rether than quoting

at length frosw the sasie.

Article 170R4 provides in substance that counties
having & population of net less than 8C,000 lubsbitents or more
thas £85,000 iaheblitante, an’ where there ie neo Court of Civil
Appeals, mey efter snterliog an order for thet purpcse sstablish
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e County Law Library, and shall thereafter tax ané colleoct

as cther costs the sum of $1.00 in each oase, civil or ori -
inal, excapt delinquent tax ceses filed in aevery county or
district court, wiloh extra §1.00 cost is to be kept by the
County ireasurer in a sepsrate funé to be known as the County
Lsvw Library #und,

Upon reference to the county populetion teble found
in the Teins Almanae, we find that there are eisht counties
in the State ¢of Texss falling within the population group
mentioned in the act, but five of these counties are taken
out of the provisions of the sat by resson of the fact that
they sech have a Court of Civil Appeuls Ln such counties.
This leaves but three counties, Cameron, Hidalgo and Nueces,
falling within the provisions of this act,

In the Sem “srson oass, supra, the eourt found and
hold that & companion article to the one here under considera-
tion, wiich was so drawn as t0 be limited in its anplication
to Lallas County and Harris County, was unconstitutional as
being & locel or spacial law passed in contravention of Sec-
tion £8, Article 3 of the Constitution of Texss. In this son-
pedtion the court cited the cass of Miller, et &) v, El Paso
County, 150 5. ¥%. (24) 1000, in wnich the Supreme Court of
Texas stated the rule thet a elassificatiocn cannot be sdopt-
od arbitrerily on & ground which hes no foundation in differ-
ence uf situation or circumstances of the sounties or muni.
cipalities placed in the different clasees; thet there must
be some recscnéble relation between their situetion and the
purposes and ocbjects to be obtained; that there must be some-~
thing which i some ressonsble degree may sccount for the
satablisliment ©f the cltsses., We do not think that Article
17084, can be surficlently distinguished, in the menner of
its passaiye, Trom the artiole relating te Harris and Dallss
Counties, s8c 88 to take it out of the prohlivition stated in
this rula. If Article 17024 is unconstitutional for this
reason, it is unconstitutionel a® to that part of it provid-
ing for the acsessacnt of §1.00 extre ooat in civil cases as
well »8 that pert whieh requires the payment of $1.0C extra
cost in erimipal ceses, and this is true following the rea-
soning in the Carson case, wvea though Judge Huwkins in over-
ruling tite Lotion For rehearing stated that the court did oot
intend to rule upon the provision of the statuts there under
conslaeration releting vo costs in civil cases,

whether or not we are corrsct in holdiang that this
stetute 18 void as local law falling under the constitutionsl
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prohidition, it 18, as tc the essessment of eriminal costs,
Tollowlag the opinion in the Carson cese, supra, certainly
unconstitutional for the followlng reesons, paraphrasing
Judge Hawkins: (a) That the item of §1.00 taxed as costs
for the Law Library Fund is neither necessary aor incidental
to the triel of a eriminal case, and that it is not a legi-
timzte item to ba so taxed; (b) Thet to so tex against the

defundsnt ia a oriminsl csse in Nueces Couaty, and not to

tax it ia other counties where the defendant was coavioted
of the ssme offense would be a disoriminntion whieh the law
does not recognize nor tolersate,

You are respeotfully adviged that for the reasons
hersinsbove siven it is our opinion that Article 17024 is
unoonstituticnsal., Therefore, your question must be anawer-
ed in the negative, ané Nueces County may not legally ecol-
lect the fee of £1.00 in eaoh eivil and oriminal cese and
depoalt it to the County lLaw Library ¥und to be used in the
manner provided ror in Artlocle 17024, R, C. 8.

Very truly yours
ATTORNFY GENEEAL CF TEXAS

FIRST ASSISTANT . ;;7/*-'
ATTCRNEY GINERAL 33442;?};/4 ~
Robert ¥, Chetry (/

: Assistznt -

FROVED APR 10, 1942
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